Copnep>xaHue:

BBepneHue

Tema gaHHOW paboTbl O KOPUANYECKMX NLAX ABASETCA aKTyasIbHOW, MOCKOJIbKY OHa
obycnoBneHa TeM, 4TO HblHE OAENCTBYOLWMNIA [Tpa>KaaHCKNN KogeKC POCCMNCKON
®epepaunn (panee - 'K PP), Kak rnaBHbIN KOOUPUKALNOHHBIA aKT MpakAaHCKOro
3aKOHO4aTeNbLCTBa, CTas NepBbiM 3a BCO NCTOPUID OTEYECTBEHHOr 0 NpaBa, KOTOPbLIN
BKIto4mMn B ceba getanbHO pa3paboTaHHYO CMCTEMY HOPM O IOPUANYECKUX ML ax.
COOTBETCTBEHHO, B NpeablAyLmnx Kogunkaumnsax CoBeTCKOro, a Takxe
OOpPEeBOJIIOLMOHHONO NepnoLoB, Takasd YeTKaa CTPYKTypa OTCYyTCTBOBasa. [encTeyowmm
'K PO onpenenseT OCHOBHbIE MPUHUMNNANIbHbIE MOJIOXXEHWUSA, Ha KOTOPbIX OOJIXKHO
OCHOBbIBATbCS 3aKOHOAATENbCTBO 06 OTAENbHbIX BUAaxX opnanyeckux nuu. lNpmn sTom B
OTJ/ZINYMe OT Npe)xHero 3akoHonaTesibcTBa K P® BBeN NpMHUMN 3aMKHYTOro nepeyH4
IOPNONYECKUX NNL, KOTOPbIN ABNSETCA O4Y€Hb BaXXHbIM OJ19 YCTONYMUBOCTU FPa)KAaHCKOro
obopoTa anemMeHToM. CMbIC/T 3TOro NPMHLKNA 3aK/I04aeTCsa B TOM, YTO opuagnyeckmne
Jinua Cco3[aloTCa U AeNCTBYIOT JINWb B paMKax B TOM OpraHM3aulMoOHHO-NMpaBoBoOu hopMme,
KOTOpas HenocpencTBEHHO npeaycMaTpmBaeTCs 3aKOHOM.

Kak u rpaxgaHe, lopuanyeckmne nuua SBnsioTCca CybbekTaMm rpax4aHCcKoro npasa. OHM
npeacTasnsaoT cobon ocobble 06pa3oBaHUSA, XapaKTepusyrLmecs psagom
cneunpunyeckmnx NpPU3HaKoB, KoTopblie 06pa3yoTCca N NpekpallatoTca B ocobom nopsaake.

JTlioboe coBpeMeHHOe 00LecTBO cenyac HeMmbicanMo 6e3 obbegnHeHnn noaen B
pa3inyHble rpynnbl, BCEBO3MOXXHbIE COO3bl, 6€3 coegUHEHUSA NX NINYHBIX YCUINA W
KannTasioB 4S9 OOCTUXKEHUSA KaKNX-N1Mbo nocTaBsieHHbIX Lenen. OCHOBHOM NPaBOBOW
opMon Takoro obbegUHEHHOr 0 y4acTus Nl B rpa>kaAaHCKoOM obopoTe BbICTynaeT
KOHCTPYKLUA IOPUANYECKOro Anua.

Ob6bekT nccnenoBaHus - KOHCTPYKUUA rOpngn4eckKoro Jnua n ero sungbl.

Llenb KypcoBoi paboTbl - U3y4YeHne MHCTUTYTa lopnanyeckoro nua rnpm paccMoTpPeHnmn
BUAOB topuanydeckmnx nuy B Poccunckonm depepaunn (oanee - PO).

3agayn:



- 0aTb 0OLLYIO XapaKTePUCTUKY MOHATUS IOPUANYECKOrO NnLa Yepe3 PacCMOTPEHMNE ero
NPW3HAKOB;

- PaCKpPbITb CMbICJ1 I'IpaBOC)/G'beKTHOCTI/I ropnanyeckoro Jnmua,
- BbIABUTb KPUTEPUU KacCcnupukaymm opnamnveckoro nmua;
- paCCMOTpPEeETb KOMMep4YeCckKne n HekKkoMmmMmep4deckme smabl OpnaonN4eckKoro Jinda.

B npouecce nccnenoBaHusa AaHHOM TeMbl paboTbl MCMNOJIb30Ba/IMCb HOPMATUBHbIE aKThl,
y4yebHuKM 1 y4yebHble nocobus no rpa>kgaHCKOMy npaBy

Ocoboe BHMMaHKe BoMpocam ob opuanyecknx nnuax yaensetcsa B paboTtax Takmnx
ydyeHbix, Kak: C.H. bpaTtycsq, N.b. HoBuukoro, E.A. ®nenwuu, n ap. Takxe, cnegyert
BblAENNTb TaKNX COBPEMEHHbIX y4eHbiX, kak: H.C. Cysopos, C.1. KapenuHa, [.B.
JlomakuH, I'. OcokunHa, I'.B. Llenos n gp.

B naHHoOW paboTe ncnosib30BaHbl TakMe MeTOAbl MO3HAHUA KaK: UMNepaTUBHO -
ONCNO3UTUBHBLIN, CNeunanNbHO-IOPUANYECKUA, CPABHNTEIbHO-MPaBOBOW, IO NYECKUHN,
CTaTUCTUNYECKNIN, NCTOPUYECKUN N ApYTrue.

KypcoBasi paboTa cocToUT U3 BBEAEHUS, ABYX FNaB, YeTbipex naparpados, 3aK/04YeHuns,
CMNCKA UCMNOJIb30BAaHHbBIX NCTOYHUKOB U MPUSIOXKEHWIA.

1. ObuWLan xapaKTepucTuKa IopMan4yeckoro samua

1.1 NoHATMEe U NPU3HAKUN IOpPUAUYEeCKOro smua

Kak n ntobble NpaBOOTHOLWIEHUS, - TPa>KAaHCKNE MPaBOOTHOLLIEHWNS, YCTaHaBAMBaKOTCA
MeXAY NoAbMU KaK Mexay CyLlecTBaMun, HaJesieHHbIMU CO3HaHMEM 1 Bosien. [MosaTomy B
KayecTBe CyObeKTOoB rparkJaHCKUX MPaBOOTHOLLUEHWUIA BbICTYNAOT U OTAEIbHbIE
WHAMBUAObI N Uenble coobuiecTBa, opraHusaunn. OTaesnbHbIE UHAWBUAbI BbICTYMaloOT B
rpakaaHckom obopoTe Kak rpakgaHe. B naHHOM NMpaBOBOM UHCTUTYTE, Kak NpaBuo,
npob6semM He BO3HMKAET. B lopnanyeckon nutepaType COOepPXMUTCS MHpopMaLmMsa O TOM,
4YTO eLle APEBHME PUMIISTHE UMENTN XOpoLlee NpeacTaB/IEHNE O IOPUANYECKOM NnLe
NMPUMEHUTENBHO K OTAE/IbHOMY YenoBeKy. iccnenys KonnekTuBHble o6pa3oBaHUs, Kak
YYaCTHUKOB MPaBOOTHOLLIEHU, HEO6XOAMMO OTMETUTb BO3MOXXHOCTb U laXke
HeobxoOMMOCTb y4acTUA NX B FPaXkAaHCKNX NPaBOOTHOLUEHUSX.



KaTeropus lopnanyeckoro nua CHNTaeTCsa ABEeHNEM NUCTOPUYECKMM. TakK, IOpUCTbI
Pumckon pecnybnmkm obcyxganm naeto cyueCcTBoBaHUS opraHm3aunin, KotTopbie Obl
obnapanu HepasnesibHbIM, 060COBNEHHBIM MMYLLLECTBOM, BbICTYNAOLMX B FPa>K4aHCKOM
obopoTe oT COBCTBEHHOIrO MMEHMU, a CYLLECTBOBAHME KOTOPbLIX He 3aBuUceso 6kl oT
N3MEHEHMNI B COCTABE UX Y1I€HOB. TEPMUH «HOPUANYECKOE NL0» HE UCMO/Ib30BaJICA U He
OblN1 N3BECTEH PUMCKUM LOPUCTaM, U MO3TOMY €ro CyLWHOCTb He n3y4danacb. BoT 4yTo
KacaeTCsa naeun paclumpeHuns Kpyra cybbeKkToB HYaCcTHOro rnpaBa 3a cHeT 0Ccobbix
OopraHmM3aummn, To OHa NOSABMUAChb KakK pa3 B PUMCKOM npase.[1]

MpakgaHcknim kogekc Poccnmnckonm depepaunn (oanee - FK PO) B ctaTbe 48 paet
onpeneneHne NoHATUIO «lpuandeckoe nnuuo». Tak, LPUANYECKUM JINLOM SBSETCS
opraHm3aums, nMerLas B COBCTBEHHOCTN, XO3ANCTBEHHOM BeAEHUN UM ONepaTUBHOM
ynpasseHun obocobneHHoe nMyLLLECTBO N OTBEYatoLwas No cBoum obsAasaTenbCTBaM 3TUM
MMYLLECTBOM, @ Tak>Xe 3TO opraHm3aums, KoOTopas MOXKeT OT CBOEro MMeHu
nprnobpeTaTb N OCYLLECTBASATbL UMYLLLIECTBEHHbIE N JINYHbIE HEUMYLLLECTBEHHbIE NPaBa,
NCNOMIHATL CBOW 0683aHHOCTN, BbITb NCTLUOM M OTBETHYMKOM B Cyae.

FOpunanyeckoe N1UO B N1LE KaXK[0W opraHusaumnm obnagaeTt psaoM oT/INYUTESNbHbIX
NMPU3HAKOB:

1. OrpaHun4yeHune yHKUMRA. Mo4 3TUM NPU3HAKOM ciefyeT NMoOHUMaTb, 4TO Nbas
opraHmsaumsa Oo/HKHa NPOUTU roCyaapCTBEHHYIO perncTpaunto, umeeT y4ypeanTesibHble
OOKYMEHTbI, 3aperucTtpupoBasia yCTaB. A Tak>Xe OHa LeNCTBYeT B NMpaBOBOM MNoJie.

2. KOHTpO/b Hapg AesaTenbHOCTbo. Opuagnyeckoe nnuo A0IXKHO UMETb IOPUANYECKUNN
agpec, segeT byxrantepcknm y4éT U nogvYnHaeTcs Hagsopy (noxxapHomy,
BEeTEPMHAPHOMY U T.4.).

Tak>Xe HeobxoanmMo BbIAENNTb MaTepUnaJibHblE MPN3HaKWM, KOTOPbIE ABJAKOTCA
OCHOBHbIMU MNPU3HaKaM LLPUNANYECKUX NNL[2]:

1. OpraHm3aunoHHOE eQNHCTBO. ITOT NPU3HAK 3aKJ/l0YAETCS B TOM, YTO UCKYCCTBEHHOE
obbeagnHeHMe NNL OOJHKHO MMETb YETKY0 BHYTPEHHIO CTPYKTYPY, @ Tak>Ke opraHbi
yrnpaB/ieHs U COOTBETCTBYOLWME noapasaesieHns A oCyLeCTBAEHNS CBOUX (PYHKLNNA.
A Tak>Xe OHO A0JIKHO BbITb 3aKpenieHo yYypeamTesibHbIMU JOKYMEHTaMMN: YCTaBOM U
yypeanTenbHbIM AOrOBOPOM. B ycTaBe OoJ/iKHa coaep»XaTbCsl MHOopMaLUs o
HaVMeHOBaHUN AaHHOW OpraHu3auunm, NnpeameTe U Lean AesaTebHOCTU, O ero MecTe
HaXO0XXOEHWS, opraHax yrnpaBJieHNs U KOHTPOSA, UX KOMMNEeTEHUWUs, A0/KEH ObITb
yCTaHOBJIEH NOpAOoK 06pa3oBaHMsA U pacxo40BaHMSA MMYLLECTBA, YC0BUS
peopraHn3aumn 1 MIMKBMAALUN ero 0eaTenbHOCTH.



2. UmyuwecTBeHHas 060co61eHHOCTL. IMyLLIECTBO OpraHu3auunm Bcerga oTAeneHo oT
NMYLLIECTBA ero yuypeantenen n y4aCTHMKOB. 3aKOHOOATENb B MOHATUN IOPUONYECKOr0
Nnua yCTaHOBW, 4TO B COBCTBEHHOCTU, XO351IMCTBEHHOM BeeHUM UK onepaTUBHOM
yrpaB/€HUN LOPUANYECKOro NnLa A0JIKHO HaxoanTbcs 060cobeHHoe MMYLLEeCTBO,
KOTOPbIM OHO OTBeYaeT no ceomM obsizaTenbcTBaM. Eule cnenyet oTMETUTD, YTO
Han4me 060cob1eHHOro NMMyLLIECTBA BbipaXkaeTcsi B CAaMOCTOSTe/IbHOM HBanaHce
opraHm3aummn, Ha KOTOPOM HYUCAUTCS 3aKpernJJieHHOEe 3a Hell UMYLLLeCTBO.

3. CaMocTosATeNbHAsA rpa)KaAaHCKO-NMpaBoBas MMyLLECTBEHHAA OTBETCTBEHHOCTb. Jltobas
opungndeckoe nmuo HeceT onpenesieHHY OTBETCTBEHHOCTb 3a pe3y/ibTaThl
X038NCTBEHHOW OesATeNbHOCTU. TakxXXe nog 3TUM NpU3HaKoM crsiegyeT NoHUMaTb
BO3MOXXHOCTb ObpalleHns KpeanTopaMm B3bICKAHUS Ha UMYLLLECTBO HOPUANYECKOro
nnua, a He Ha ero yypeauTtenen nam y4acTHUKOB.

4. BbiCTynneHue B rpa>xgaHckomM obopoTe n cynebHbix opraHax oT CBOEro

nMeHn (hpMeHHoe HanMeHoBaHMe). 9TO O3HaYaeT, YTOo opraHmnsauunsa (ropuandeckoe
NL0) MOXXEeT OT CBOEro nMeHu npmnobpertaTtb N OCYLLECTBAATb UMYLLLECTBEHHbIE U
JINYHbIE HENMYLLECTBEHHbIE NpaBa, NCMOJIHATb 0043aHHOCTK, BbITb NCTLOM 1
oTBeT4YMKoM B cype. (MpunoxeHune 1).

A Tak>Ke OHO [0J)KHO MMEeTb CBOE HaMMEHOBAaHME, KOTOPOE COAEPXXUT YKa3aHne Ha ero
OpraHn3aUMoHHO-NPaBOBYO OPMY, 3TO OTPAXKAETCA B €ro y4ypeanTesbHbIX JOKYMeHTax
N 3aKpenIsieTCcs Npu rocy0apCTBEHHOM permcTpaLuunm.

N ewe ogHUM NPU3HAKOM IOPUANYECKOro NnLa ABNAETCS (hopMasibHbIN MPU3HAK -
rocynapCTBEHHAa perncrpaums.

CnepnyeT OTMETUTb, YTO CTPYKTYpPa IOPUANYECKOro INLA SBASETCS 4OCTAaTO4YHO

3 PEKTUBHbLIM NPABOBbLIM CNOCO6OM OpraHn3aLnm X039NCTBEHHON AeATE/IbHOCTU.
FOpnaunyeckme nmua SBASKOTCA OCHOBHOWM rpynrnon y4YaCTHMKOB Pa3BUTOro TOBApPHOro
obopoTa. [1eACTBYIOLWNIA B POCCUIACKOM NpaBoBeAeHUN NHCTUTYT lopuandecknx anL
obycnoBsieH NepexoHbIM XapakTEPOM COBPEMEHHOMN 3KOHOMUKIN Hallero rocygapcTaa.

1.2 NMpaBoCYyOBEKTHOCTb IOPUANYECKUX JIUL,

MpaBoCYy6BLEKTHOCTb HOPUANYECKNX NNLL OTAINYAETCS OT NPaBOCYOBbLEKTHOCTH
dpursnyecknx nuu. Hanpumep, TeM, 4TO OpPUANYECKOE JINLLO HE MOXKEeT 3aBellaTb CBoe
NMyLLECTBO. B cogep>XaHme NnpaBoCyObEKTHOCTU IOPUANYECKUX SINL, BXOOUT:



- BO3MOXXHOCTb NpnobpeTeHns npas;
- lopnanyYecKkoe NMuo oTBeYaeT 3a cBou o6A3aTeNbCTBa;
- UMEeeT HauMeHOBaHMe, a TakK)XXe MeCTOHaxX0XAeHNe.

3aKoHoAaTesNlb YCTAaHOBUIT HEKOTOPbIE TpeboBaHMSA K HAMMEHOBAHUIO IOPUANYECKOTO
nmua. Tak, B HAMMEHOBaAHUM A0J1XKHA YKa3blBaTbCsA OpraHMU3aLUMOHHO-MNpaBoBas

dopMa PUANYECKOro NNLA, @ OTHOCUTENIbHO HEKOMMEPYECKMX OpraHn3aLnii oJKeH
YKa3blBaTbCS XapakTep UX OeATesIbHOCTH.

MecToHaxoXxaeHne puanyeckoro 1nmua ycTaHaBAMBAETCS MO rocyAapCTBEHHOMN
perncTpauunm, ecnm NHoe He NpeaycMaTpuBaeTCs 3aKOHOM. MeCcToHaxoXxaeHune
IOPUANYECKOro NN A0/KHO ObITh 3adMKCUPOBAHO B yYPEOANTESIbHOM NOKYMEHTE.

MprnobpeTeHne npas n ob6a3aHHOCTEN LOPUANYECKUM INLOM NPONCXOAUT C MOMOLLbIO
O0EeNCTBUW ero opraHoB, a B HEKOTOPbLIX ClyYasiX, yCTaHOB/IEHHbIX 3aKOHOM,
lopuanYeckme nuua Bnpase npmobpeTaTb NpaBa U 0693aHHOCTU Yepes CBOUX
y4acTHUKOB (CcT. 53 TK PO).

K copep>xaHnto npaBoCcybbekKTHOCTM Nt0BOro pnan4yeckoro amua TakXXe 0THOCUTCSA
BO3MO>XHOCTb CO34aBaTb hnanansl n NpeacTaBUTeNbCTBA, KOTOPbIE ABAAKOTCA
obocobneHHbIMN MoapasaeneHNAMN LPUANYECKOro nmua.[3l

MNon NpaBoCybBLEKTHOCTHLIO OPUANYECKOrO NNLA CleayeT NOHMMaTb Haln4yne y Hero
KavyecTB cybbekTa npaBa, TO eCTb NMPaBocnocobHOCTN N aeecnocobHoOCTN.

FOpungnyeckasa Hayka OennT NpaBoOCNOCOOHOCTb Ha:
- o0uyto;
- cneunaJibHYylo.

MNon obuwen NpaBoCnoCOBHOCTbLIO MOHMMAaETCA BO3MOXKHOCTb AN18 cybbekTa npasa
(topuanyeckoro nuua) obnagaTb MOOLIMU FrPpa>KgaHCKUMK NpaBaMu U 0693aHHOCTSAMMU,
KOTOpble HY>XHO MMeTb A5 OCyLLeCTBAeHNS NtobbiX BUOOB AeaTeNbHOCTU. CornacHo CT.
49 TK P® Takasa NnpaBoCnoCOOHOCTb eCTb Y (PnU3NYeCKUX 1L, N YaCTHbIX KOMMepYeCcKunx
opraHum3aumnsax.

A nof cneumanbHON MPaBoCNOCOOHOCTbLIO PUANYECKOro NNLLa NoApa3yMeBaeTCs
HaJIN4yMe y Hero TOJIbKO TaknX npaB 1 0693aHHOCTEN, KOTOPble COOTBETCTBYIOT LeNIsM
ero 0eAaTeNbHOCTU 1 yYKa3aHbl B ero yypeauTenbHbiX JOKyMeHTax. CneayeT



Pa3rpaHnyYnTb NPeaMeT UX YCTAaBHON OeATeNbHOCTU U KOHKPETHbIE MOJIHOMOYUSA Mo
OCYLLLECTB/IEHNIO TAaKOW OeATeNbHOCTU, TaK Kak B rpa)kgaHckoM ob6opoTe OH MoXeT
ObITh LINPE ee NpeaMeTa, onpenesieHHoro B yctaBe. Takum obpa3oM, 3aKoHoAaTe b
JONyCKaeT CUTyauun, Npyu KOTOPbIX HEKOMMeEpPYECKMe opraHn3aLnum NCNOJTHSIOT CBOKO
KOMMEpYecKyo AeAaTeNbHOCTb OJ1s1 JOCTUXKEHMNS YCTaBHbIX Lesei.[4]

MNon neecnocobHOCTbLIO PUANYECKOrO NLA NMOHMMAETCS ero CNoCobHOCTbL CBOMMM
OENCTBUAMU MOSyYaTb N OCYLLECTBNATb Fpa)KAaHCKMe npaBa, NnpnobpeTtaTb N NCNOJHATb
rpa>xgaHckmne obs3aHHOCTU - OCYLLIECTBAATh YCTAaBHYIO AESATE/IbHOCTb.

Ba)kHO OTMeTUTb, 4TO AEeATEe/IbHOCTb PULANYECKOro IMua O0JIKHA OCYLLECTB/IATLCA
JIMWb TEMN NIOABMUN, KOTOPbIE ABAAIOTCA OpraHamMu topunanyeckoro nnua (ct. 53 MK PO).
Taknm obpa3oM, 04HMN OpraHbl 3aHMMAKTCA OpraHM3aunen B3auMoLeNCTBUSA C APYT MU
cybbekTaMn rpax4aHCKoro npaea, a Apyrme A0/HKHbl OCYLWEeCTBASATb ero yCTaBHble
dyHKUMK. K nepBbIM HEO6X0OMMO OTHECTU NpencTaBuTesien opraHm3aunn - Tex, KTo
HenocpenCTBEHHO NpeacTaBisgeT HTepecChl PUANYECKOro nmua B OTHOWEHUAX C
apyrumm cybbekTamm npasa. A K opraHaMm yrnpaB/eHNsa opraHusaunen cnegyeTt oTHeCTH
N1, KOTopble NpeacTaBASaloT opnanvyeckoe nmuo Ha 0OCHOBaHUKW MOJIHOMOYUNA,
onpeneneHHbIX oas HUX 3aKOHOM U y4peauTesnbHbIMN OKYyMeHTamMn 6e3 foBepeHHOCTN.
TakoBbIMU ABNAOTCSA PabOTHUKM OpraHmn3aunm, opraHnu3ytoLme CBo AesATesIbHOCTb B
NHTEepecax KPMANYECKOro amua C NOMOLLbIO TPYAOBOro OroBopa, HO 6e3 BbINO/IHEHMS
PYHKLUNN NpencTaBuTeNbCTBA.

Ba)kHO, 4TO AEeNCTBUA 3TUX KaTeropun auy, B rpaHnULax npenocTaB/ieHHbIX UM
MOTHOMOYUN UX CNY>KebHbIX 0693aHHOCTEN, MOHUMAKTCS FPa>KAaHCKNM NPaBOM Kak
AENCTBNA CaMOro IOPUANYECKOro nLa, 3a KOTOPble OHO, B CBOKO 04epedb, OOIXKHO
HEeCTN OTBETCTBEHHOCTb.

CTOUT OTMETUTb, YTO NPaBOCYOBEKTHOCTb IOPUANYECKUX JINLL OTJINYAETCS OT
NpPaBoCyOBLEKTHOCTU hU3NYECKMX NTNL, TEM, HANPUMEP, YTO OPUANYECKOoe INLOo He
MO>XKeT 3aBellaTb CBOe NMYLLECTBO. B copep)xaHne npaBocybbEKTHOCTU IOPUANYECKMX
JINLL BXOAUT BO3MOXXHOCTb NprobpeTeHns npas, Tak, opuandeckoe JINLO A0SKHO
OoTBeYaTb 3a cBoU 0b6A3aTeNbCTBA, UMETb HAaMMEHOBaHME N MecToHaxoxxaeHue. EcTb
TpeboBaHMSA 3aKOHA K HAUMEHOBAHWIO OPUANYECKOr0 fnLa, HanpuMmep, B HAMMEHOBAHUN
N0JIXKHA YKa3blBaTbCS OPraHnU3aLUMOHHO-NpaBoBas opMa IpPUaANYecKoro anua, a
OTHOCUTENIbHO HEKOMMEPYECKNX OPraHn3aunii gosmKeH bbITb OTMEYEH XapakTep Ux
nesaTenbHOCTN.



MpuobpeTatoTca NpaBa U 0683aHHOCTU C MOMOLLIbIO IENCTBUIA OPraHOB PUANYECKOro
nmua.

B HEKOTOpPbLIX TpyAax y4YeHbIX-NPaBOBEAOB, KOTOPbIE ABNATCA CTOPOHHUKAMN TeopUU
PpuUKUMK, CylwecTBYEeT MHEHME O TOM, YTO IOpUANYECKOoe INLO Ha CaMOM fenle He
obnapaeT rpaxgaHCcKonm geecnocobHoCTbIO. HO Takonm BbIBOA SABASAETCSA HEBEPHbIM,
MOCKOJIbKY B 3TOM CJly4ae ocTaeTcsa 6e3 oTBeTa BOMPOC, Kakum obpa3om opraHm3saums
npuobpeTaeT, OCyLWeCcTBASET rpakaAaHCKMe NpaBa, a TakXXe Kak OHa co3aaeT ans cebs
rpa>kgaHckmne oba3aHHOCTUN. B NpoTMBOBEC 3TOMY MHEHUIO CNleAyeT Ha3BaTb TOYKY
3peHns H.B. Ko310B0W, COriacHoO KOTopon topuandeckoe nuuo obnapaer
neecnocobHOCTbIO, NOCKOJIbKY OHO obnlafgaeT CBOEN CaMOCTOSATEs/IbHOW BOJ1IEN, OTJ/INYHOMN
OT BOJIN €ro yypeaguntenen nauv 4ieHos.

pakdaHCKaa [eecrnocobHOCTb IPUANYECKOro NrLa NosaBaseTcs 04HOBPEMEHHO C €ro
rpa>k4aHCKOW NpaBoCcnocobHOCTbLIO, TO €CTb C MOMEHTA roCy1apCTBEHHONM perncTpaumnm
opraHmsaumm n nmeet ocoboe cogepxaHue.[5]

B rpa>xgaHCKoOM npase TpaaUUMOHHO BblaensaeTcs CJ'Ie,EI,y}OLLI,I/IVI SNEMEHT Fpa)KﬂaHCKOIZ
neecnocobHocTn: caenkocnocobHocTb. loa 3TUM 31eMEHTOM cneayetTt NnoHNMMaThb:

a) BO3MOXXHOCTb CBOMMU AENCTBUAMU NpuobpeTaTb rpakfAaHCKMe npasa v nopoxxaaTb
rpakgaHckue obs3aHHOCTHY;

6) cnocobHOCTb CaMOCTOATE/IbHO OCYLLECTBAATL FPakaAaHCKMe NpaBa;
B) CNOCOBHOCTb UCMNOJNHATL Fpa)kaaHckmne 06sa3aHHOCTY;

r) OeNMKTOCNOCOBHOCTb - CNOCOBHOCTb HECTN OTBETCTBEHHOCTb 3a rpakAaHCcKne
npaBoHapyLweHns (ctatea 56 MK PO).

CylwiecTByeT MHEHUe, N0 KOTOPOMY lopuanYeckoe N0 Heslb3s OrPaHNYnTb B
neecnocobHOCTM Unm NpusHaTb HegeecnoCobHbiM. Ho ¢ Nogo6HbLIM BbIBOAOM
cornacmTtbcs Henb3A. CornacHo ctaTtbe 49 MK PO geecnocobHOCTb lopnanyYeckoro nnua
MOXKeT OblTb OrpaHMyYeHa TOJIbKO B CJly4asx, KOTOpble NpefyCMOTPeHbl 3aKOHOM. TaknMum
C/lydassMU ABNAOTCA C/lydan, npegycMoTpeHHble cTaTben 94 denepaibHOro 3akoHa «0
HecocToATeNbHOCTU (baHKpoTCcTBE)». COrylacHO HEMY C MOMEHTa BBeEeHUS BHELLIHEro
ynpasJsieHUs BCe NOJIHOMO4YUS PYKOBOAUTENSA O0JDKHMKA NMpeKpaLwlanTCcs, UHbIMIN
C/l0BaMu, NpekpaLlaeTcs NpaBo PUANYECKOro amua CBoMMn genctemnamm npuobpertaTb
N OCYLWeCTBAATb rpaK4aHCKue npasa.[6]

2 Buabl opuanyecKux nuu,



2.1 Knaccudpukauma iopuamieckKux auu,

3akoHOOaTeIbcTBO PO fOCTaTOYHO TOYHO YCTaHaB/IMBaeT BCe CyLlleCcTByloLWmMe Buabl
opnagnyecknx nuuy. Ho npexge 4em gaTb YeTKOe U NoJIHOoe ornpeneneHne, BbiiBUTb
OCHOBHbIE€ MOMEHTbI, XapaKTepHble KaXkAoMYy BUAY, HANTKU €ro MecTo B CMcTeMe
opnanNyYecknx nuy cnegyeT, B MepByo o4epenb, KNacCMpuunpoBaTb lopuandeckue nmua
C y4eTOM onpefesieHHbIX KpUTepMeB:

1. MNepBbI KpUTEPUI - POPMbI COBCTBEHHOCTU. B 3aBUCMMOCTM OT 3TOr0 KPUTEPUS
MO>XHO BblAENNTb rOCYyAapPCTBEHHbIE N HEroCcyAapCTBEHHbIE lopuandeckmne nuua.
[(naBHOe OT/INYMe rocyfapCTBEHHOr0 IPUANYECKOro InLa - BCA OeATeNIbHOCTb 3TUX
IOPUANYECKUX NINL, CBA3aHa C YO0B/eTBOPEHMEM roCyAapCTBEHHbIX MHTepecoB. K HUM
OTHOCATCHA roCyapCTBEHHbIE, MyHULUMWMAJIbHblE YHUTapHbIe NPearnpuaTus N HEKOTopble
yuypexxaoeHus.

2. BTopon kputepun - uenb eaTenbHOCTU puanydeckoro nmua. OgHu topungnyeckue
nnua CTaBaT nepefd cobon uenb B MNosy4eHUn OX0A0B, COOTBETCTBEHHO K HUM
OTHOCATCA KOMMepYeckKue opraHmsaumnn. Tak, Te opugnyeckue nmua, Kotopble
ABNAIOTCH KOMMEPYECKUMN OpraHn3aunsamMm, MoryT Co34aBaTbCs KaK X039NCTBEHHbIE
ToBapuLecTBa 1 obuwecTsa, NPON3BOACTBEHHbIE KOONEPaTUBLI, FOCY4apCTBEHHbIE U
MYHULWMANbHbIE YHUTAPHbIE NpeanpuaTns. A HeEKoOMMepYeckne opraHnsaunm He nMeT
CBOEeW Lesiblo 3aHATNE NpeanpuHUMaTEeNbCKON OeATesIbHOCTbo, HO MOTYT el
3aHUMATbCS TOJIbKO MOTOMY, 4TO 3TO HY>XHO OJ1 TOro, 4Tobbl 4OCTUINHYTb Lenen, paaun
KOTOpPbIX OHM CO34aHbl. HEKOMMepYecKne opraHn3saynm Kak opuanydeckme nmua, MoryTt
co3aaBaTbCA B (hopMe NoTpedbuTenbCKnX KoonepaTneos, 06LWLEeCTBEHHbIX NN
pPenUrno3HbiXx 06 beaANHEeHNN, KOTopble (PUHAHCUPYIOTCA COOCTBEHHNKOM yYpeXxaeHUn,
61aroTBOpUTENIbHBIX NN UHBLIX (POHAOB, @ TaK XXe B Apyrux dpopMax, npenyCcMoTpEHHbIe
3aKOHOM.

3. TpeTunin KpUTEpPU - COCTaB ydpeanTenen puanyeckoro anmua.

Mo cocTaBy yypeauTenen opnamndeckmne nmua enaTcs:

a) opuanyeckne nuua, y4peanTensaMmn KOoTOopbiX SABIAIOTCS TONbKO lOpuanYeckue;
0) TONbKO rocyapCTBEHHbIE (YHUTApHbIE NpeanpuaTns);

B) ntobble cybbeKTbl rpa’kAaHCKOro npasBa (BCe OCTajibHbIE LOpUANYECKMNE NNLA).



4. YeTBEpPTbIV KPUTEPUN - B 3aBUCUMOCTN OT Npas yypegntenen (y4acTHUKOB)
lopuanYeckue nmua Ha UMyLLLeCTBO, 3aKOH pa3aenseT BCe opuanydyeckme nuua Ha 3
rpynnbl:

a) COBCTBEHHNKMN, Ha UMYLLECTBO KOTOPbLIX UX y4peanTenn (y4aCcTHUKN) NMET NnLb
obs3aTenbCTBEHHbIE NpaBa TpeboBaHuUs;

0) He COBCTBEHHUKN, Ha UMYLLECTBO KOTOPbLIX y4peanTenm coxpaHaoT ambo npaso
COBCTBEHHOCTU (YHUTapPHbIE NPeanpuaTusa U y4pexxaeHus) nam nHoe BelHoe npaso;

B) COBCTBEHHUKWN, HA UMYLLLECTBO KOTOPbIX UX YY4peanTenn He COXPaHSaoT
0653aTeNbCTBEHHbIE N BELLHbIE NpaBa.

Pa3nnyma B cTtaTyce 3TUX paBHOBI/Iﬂ,HOCTEVI pnanvdeckKmnx any npoaBnaeTcd npm nx
KB gaunnm nanm Bbixone N3 HUX y4aCTHUMKa.

Tak, HanpuMep, y4peanTensamMmm akLLMOHEPHOro obuecTBa ABASIOTCS FpaXkaaHe nau
lopnanYecKne nmua, KoTopblie peLmnan ero y4peanTb. FocyaapCTBEHHbIE OpraHbl U
opraHbl MECTHOIr0 CaMoyrnpaBseHns He MoryT ObITb yypeauTenamm obuectsa, ecnm
henepanbHble 3aKOHblI HE YCTaHOBUAM MHoe. OBLLEeCTBO HE MOXXET NMeTb B Ka4yecTBe
€O0MHCTBEHHOr0 yypeanTens apyroe xo3sncTBeHHoe 06LecTBO, KOTOpOe COCTOUT U3
0OHOro nuua.

K P® u gpyrue 3akoHbl (Hanpumep, @3 «O HEKOMMepYeCKUX opraHmn3aumnax» nim
XMunuuwHeln kogekc P®) onpenendeT Takne BUAbl OpraHn3aLUMoOHHO-NPaBoOBbIX hopM
pnOANYecKnx nuL:

1. Kommepyeckune opraHusaLmmn, K KOTOpbIM, B CBOKO 04epenb, OTHOCATCS:
- X039MNCTBEHHOE TOBApPMULLECTBO (NOJIHOE TOBAapPULLECTBO U TOBaApULLECTBO Ha Bepe);

- X034nCcTBEeHHOe 0bLecTBO (akunoHepHoe 0bLwecTBo, 00LWEeCTBO C OFrpaHNYEHHOW U
OOMOSIHUTESIbHON OTBETCTBEHHOCTbLIO);

- I'IpOVI3BO,£I,CTBeHHbIVI KoornepaTums,
- YHUTapHOE npearnpmnatTmne,
- XO39NCTBEHHOE NMapTHEPCTBO.

2. HeKOMMep‘-IeCKI/Ie opraHmsauunun, K HUM MO>XHO OTHECTW, HanpuMepI[7]:



- obwecTBeHHoe obbeanHeHne (obuwiecTBeHHasa opraHu3auns, ObuwecTBeHHoe
aBuxeHne, obuiecTBeHHbIN oHa, 0bLEeCcTBEHHOE yypexxaeHne, opraH obwecTBeHHON
caMoaeAaTeNbHOCTU, NoINTNYECKas NapTUs);

- OOLLMHBI KOPEHHbIX MaJIOYNCIIEHHbIX HApOo40B P®;
- penurno3Hele obbegnHeHNs;

- poHAbI;

- noTpebutenbLckme KoonepaTuBsbl;

- rocyfapcTBeHHble Kopriopauum n ap.;

HeobxoonmMo oTMETUTb, 4TO KNaccndumkaumns pnanyeckmnx aul, Bo-nepsbix, AaeT
ncyepnbiBatoLlee npeacrtaBneHne 060 BCex NX pa3HOBUAHOCTSAX. TeM caMbIM
NPenaTCTBYET NOSABJIEHNIO COMHUTESNbHbIX CYyObeKTOB pa3HbIX «LEHTPOB», «PUPM» 1 T.M.

Bo-BTOpPbIX, OHa MO3BOJISET ONpenesINTb NPAaBOBOW CTAaTyC OpraHM3aLunmn, a TakXe He
[aeT CMelInBaTbCS pa3/IMYHOM MO PUANYECKON NPUPOAE OpPraHN3aLNOHHO-NPaBOBbIX
hopM X039CTBEHHON AeATeNbHOCTW. Tak Ha3blBaeMble «MaJible NPeanpuaTua» Hapsaay
CO cpeaHUMU 1 BonbIMMN NPeanpUATUAMN, MOTYT CyLLLECTBOBaTb B QOPME YHUTAPHbIX
npeanpuaTUn U B BUAE XO3ANCTBEHHbIX 00LECTB, TOBAPULLECTB M Pa3/INYHbIX
NPOM3BOACTBEHHbIX KOOMNEPaTUBOB. YTO KacaeTcs «COBMECTHbIX NPeanpusTuin», TO OHW
MOryT AeNCTBOBaTb TOJIbKO B (hOpMe XO3SNCTBEHHbIX 0OLLECTB NN KaKnX-1mbo
ToBapuecTB. O4HaKO «MaJible» N «COBMECTHbIe» NPeanpuaTusa BrosiHe 060CHOBaHHO,
COrnlacHO 3aKOHY, MOTYT MPU3HaBaTbCS CAaMOCTOSATEIbHbIMW Pa3HOBUAHOCTAMU
IOPUANYECKUX NNLL.[8]

Bonblloe 3HaYeHne UMeeT TO, YTO POCCUNCKOE 3aKOHOOATENIbCTBO O CO3AaHUN
IOPUANYECKUX NNL, OCHOBbLIBAETCS Ha €AMHbIX 1 06X NpuHUKiax: Fpa>kaaHCKMin
Kodekc PO onpenenun eanHble Ons BCEX BULOB HOPUONYECKMUX NNL, CNOCOObI
o6pa3oBaHUS LOPUANYECKUX NINL, N 3aKPbITbIN NepeYyeHb KOMMEPYECKNX opraHmn3auuin.
Takom noaxon AaeT BO3MOXKHOCTb M3bexxaTb NyTaHuMubl B Bonpoce 06 obpasoBaHnm
IOPUANYECKUX N,

2.2 XapaKTepucTuka KOMMep4eCKux u
HeKOMMep4YecKUuX Iopuaudeckux aumy,



Kak y>xe 6blJ1I0 0OTMe4YeHOo, 04HON 13 Pa3HOBUAHOCTEN LOPUANYECKNX NNL, SBNISIETCS
KOMMepYecKue opraHmsaunm. A caMbiMn PacnpoCTPaHEHHBIMU UX HUX ABAAIOTCS
X03AMNCTBEHHbIE 06LLECTBa N TOBapuULLECTBA, KOTOpble obpa3ytoTcs Ans
CUCTEMATUYECKOro 3aHATUA NpeanpUHUMATENIbCKON AeaTeslbHOCThIo (MpunoxxeHne 2).

Takue obbenHeHNA, co3aBaeMble nNpeanpuHUMaTesnaMn, B eBPONencKoM rnpase, Kak
rMpaBwJio, Ha3blBAOTCHA KOMMAaHUAMU nnu pupmMmamu. A B aMepuKaHCKOM npaBe OHU
Ha3blBalOTCA Kopnopaunamu. B PO oHn paHee nmeHoBaINCb TOProBbIMU
TOBapuLeCTBaMU, TaK KakK NX KOMMep4yeckas aesaTenbHOCTb bbiia cBA3aHa B OCHOBHOM C
TOpProsJewn.

Tak, TOBaApULLECTBA U X03ANCTBEHHble obLecTBa obagatoT obLWNMN YepTamu:

a) X03AMNCTBEHHbIe 06L1eCcTBa N TOBAPULLECTBA ABASIOTCA KOMMEPYECKNMN
opraHmsaumamMu, Kotopble obpasoBaHbl Ha 4O06POBOSILHOM OCHOBE (AOrOBOPHOMN) Ha
KOPMOpPaTUBHbIX HaYalaX U 3aKoH X HagenseT obuien NpaBoCcnoCobHOCTLIO;

6) X03AMCTBEHHbIE 00LLEeCTBA U TOBapULLLECTBA CTAHOBATCS €ANHLIMU U € AUHCTBEHHbBIMU
cobCTBEHHMKAMN MMYLLLECTB, CO3AHHOI0 3a CYET BKJIa[0B yuYpeauTenen, a Takxe
Npoun3BeAeHHOro 1 NpuobpeTeHHOro, B NpoLecce Nx AeaTeslbHOCTU, U 3TO AeNnaeT ux
CaMOCTOATENbHLIMU U OAHOBPEMEHHO MNOJIHOLUEHHbLIMU YY4aCTHUKaMN UMYLLLECTBEHHOI 0
060poTa. 3aKOHOAATENLCTBO PP onpenennno nx Kak Kommep4yeckme opraHmsaLmnm ¢
pa3fesieHHbIM Ha BKabl YY4aCTHMKOB YCTaBHbIM KanuTasioM. BK/1lagoM B UMyLLLECTBO
ToBapuLLecTBa 1 obLiecTBa ABASAIOTCA OeHbIN, LeHHble BymMaru, uMyLlecTBEHHbIe NpaBa,
KOoTopble 061a8aloT AEeHEXXHOW OLLeHKON. 3TN 06beANHEHNS HE MOTYT BbINYCKAaTb aKLUN.

) XO39NCTBEHHbIEe 0Ol EeCcTBa U TOBapULLECTBa XapaKTepusyTCcs OOHOTUMHON
CTPYKTYPOW yrpaBieHns, B KOTOPOMN BbICLLUMM OpPraHoM cymTaeTcs cobpaHue mnx
Y4aCTHUKOB. Ba)KHO OTMETUTb, 4TO NocCaeHMe TakKXe UMEKT CX0XXMe npasa 1
ob653aHHOCTN. TakMMK NpaBamMun ABAAIOTCA:

- y4dacCTune B yrnpaBjaeHnn genamMmm opraHmn3saunn;

- becnpenaTCcTBEHHOE MoJsly4yeHne nHopMaunm o AeAaTesIbHOCTU OpraHu3aumn n
O3HaKOMJIeHMe C fOKYMeHTaunen;

- MPUHATNE yYacTua B pacnpeneneHnm npnbbinu;

- Apyrve npasa, NPsIMO YKa3aHHble B 3aKOHOJaTeNbCTBE PO nan nx yuypegnTtesnbHbIX
JOKYMEHTax.



A NX OCHOBHbIMU 0BA3AHHOCTAMU ABMAOTCS:
- BOBMOXHOCTb A€eJlaTb BKJladbl,

- cobntogeHmne KOHQUAEHUNAaNbHOCTU NH(OPMaLUKM O AeATeSIbHOCTM OpraHn3aumnm v
NHble 06A3aHHOCTMH, KOTOpble NMpenycMoTpeEHbI y4peaonTebHbIM JOKYMEHTaMN.

CxoncTBa 3TUX OPraHN3aLMOHHO-MPAaBOBbLIX HOPM CAENANI0 BO3MOXHbLIM NX
nepecgopMnpoBaHME N3 XO03ANCTBEHHbIX TOBAapMLWECTB B obLiecTBa 04HOIo Buaa B
ApYron BuA, a Tak)Xe B NPOU3BOACTBEHHbIE KOOMNepaTMBbl B MOpsAAKe, YCTaHOBJIEHHOM
3aKOHO4ATEe/IbCTBOM.

CTOUT OTMETUTb, YTO HbIHELLIHEE 3aKOHOA4aTeNbCTBO PP He no3BonseT
rocyAapCTBEHHbLIM OpraHaM 1 opraHaM MeCTHOro CaMoyrnpaBJ/iIEHUS MPUHUMATL y4acTue
B TOBapuLiecTBax 1 obuiectBax. Ho eCcTb nCKAOYEHUS, NPSIMO NPeayCMOTPEHHbIE
3aKOHOM, MNPV KOTOPbIX YKa3aHHble OpraHbl MOTyT Yy4aCTBOBaTb B XO3ANCTBEHHbIX
obLiecTBax 1 BbICTYNaTb B Ka4yeCTBe BKJaA4YMKOB B TOBapuLLLECTBa Ha Bepe.

Tak>Xe 3aKoHOofaTeNlb OrpaHNYMBaET WK UCKJIKDYAEeT y4yacTue oTheNIbHbIX KaTeropvu7|
rpa>xgaH B TOBapuLLeCcTBax " obuwecTBax. Tak, A4O/KHOCTHbIE NMLa OopraHoB I'Iy6J'II/I‘-|HOVI
B/N1aCTW He MOryT 3aHMMaTb pykKoBogsdaLLne AOJIXKHOCTU B HaCTHbIX KOMMaHMAX, HO NMpPU
3TOM OHWUN MOTYT ObITb aKUMOHepPaMn B OTKPbITbIX aKUMNOHEPHbIX obuiecTBax.

NMomMmMMo CXOACTB, CsieayeT OTMETUTb N P Pa3INYynUn MeXxay X039MCTBEHHbIMU
ToBapuwecTsaMu n obuiectBamm:

1. Poccuinckoe 3aKOHO4aTeNbCTBO HAapPSAAy €BPONeNnCcKUM 3aKOHO4ATE/IbCTBOM pa3/inyaeT
ToBapuLecTBa Kak obbeanHeHne nuy, (B YaCTHOCTW, NpeagnpuHuMaTenei) n obliecTsa
Kak obbegnHeHMe KannuTasioB, MHbIMU CI0BAaMW, OPraHnU3aLnm, B KOTOPbIX yYpeantenn
(y4aCTHUKA) MPUHUMAIOT y4acTMe TONIbKO CBOMMU UMYLLECTBEHHbLIMU B3HOCAMU;
y4acTBOBATb JINYHO OHU He 06A3aHbl.

Y4yaCTHMKaMKN X035NCTBEHHbIX 00LWecTB MOryT ObIThb Nt0bbIE FrpaXkaaHe nnu
opraHu3aumnu.

2. Hannyme y y4aCTHMKOB TOBapuLLLeCTBa HEOrPaHNYEHHOW OTBETCTBEHHOCTU MO
obsi3aTeNnbCTBaM TOBAapULLECTBA NPU HEAOCTaTKe Y YYaCTHUKOB TOBApULLLECTBa
cobcTBEHHOro myllecTBa. Icknto4YeHne cocTaBAsAOT BKAAAYNKM B TOBAPMULLECTBAX Ha
Bepe. pyruMu cioBamm, OHU OTBEYAT BCEM CBOUM UMYLLIECTBOM MO A0JIFram
TOBApPULLECTBA, @ Py4aTbCs OAHUM 1 TEM >XKe MMYLLECTBOM MO A0JIraM pa3HbIX
X03ANCTBYOLLNX CyOBEKTOB HE pa3peLlaeTcs.



Tak>)xe cnenyeT oTM4aTb XO3AMCTBEHHbIE TOBAPMULLECTBA KOMMEPYECKUX IOPUANYECKMNX
JINL, OT:

- NPOCTbLIX TOBapULeCcTB, KOTOPbIE HE ABNAIOTCA OpUnagn4eCKNMn nnuamun,;

- TOBapuLEecTBa COBCTBEHHUKOB XWUJbs, KOTOPbIE NPeacTaBnaoT cobown
HEKOMMEPYECKY OpraHn3aLunio, Co34aBaeMyto C Liesiblo ynpaBieHns obwmm
HEeBUXXVMbIM MMYLLLECTBOM.

B obwecTBeHHON Ccpene yCTaHaBAMBAETCHA MUHMMa bHbIN pa3Mep YCTaBHOIO KanuTana,
B OT/IN4ME OT TOBapMLLECTBA, Y KOTOPOro Takasd HopMa OTCYTCTBYeT. 3TO ABNSETCA
MPUYNHOWN CO3OaHNA 0CODbIX MCNONHUTENbHbBIX OpraHoB obuwecTBa, MNOAYMHAOLWMNXCA
Bosie obuiero cobpaHunsa ero y4aCcTHUKOB, MHbIMW C/I0BaMU, BeAET K CJI0OXKHON CUcTeMe
ynpaBsieHnsa KoMnaHmnen, Tpebytowen ocoboro yTeepxAeHnNs B ee ycTaBe, KOTOPbIN
ABNSAETCA BaXXHbIM N 0653aTeNIbHbLIM y4peanTesibHbIM JOKYMEHTOM, KakK U
y4ypeauTenbHbIn 4OroBOp.

B cooTBETCTBUM C 3aKOHOAATENLCTBOM PD X039NCTBEHHbIE TOBapULLECTBa CO34AOTCA B
hopMe NONHbIX TOBAPULLLECTB U TOBAPULLLECTB Ha Bepe. X03ANCTBa Tak)Xe MOryT
co3faBaTbCs Kak obuwecTBa C OrpaHNYEHHOW UAK C OMNOJIHUTENbHON OTBETCTBEHHOCTbIO
N KaK aKUMNOHepHble obulecTsa.

X03ANCTBEHHbIE TOBapULLLECTBA AENATCA Ha NOJIHOE TOBApPULLECTBO 1N Ha TOBApPULLECTBO
Ha Bepe. MNosIHoe TOBAapULLECTBO - 3TO TOBAPULLECTBO, YY4aCTHUKN KOTOPOIro COrJlacHO
3aKJIlO4YEHHOMY UMW O0roBOPY 3aHUMAOTCA NMpeanpUHMMaTENbCKON AeATENIbHOCTbIO OT
MMeHW ToBapuLLecTBa M 0653aHbl HECTU OTBETCTBEHHOCTb MO ero obs3aTenbLCcTBam
NpUHaANEeXalMM UM NMYLLECTBOM. A TOBapuULWECTBOM Ha BEPE NN KOMMaHAUTHbLIM
TOBapPULLECTBOM Ha3blBaeTCH TOBAPULLECTBO, B KOTOPOM, KaK M B MOJIHOM
TOBapULLECTBE, YHaCTBYIOT BKJIaAUYMKN, HECYLLME PUCK YObITKOB, KOTOPbIE CBSI3aHbI C
AesTeNbHOCTbIO TOBapMLLIECTBaA.

X038NCcTBeHHble obuecTBa bbIBaloT B hopMe:

1) ObuwecTBa C orpaHU4YeHHON OTBETCTBEHHOCTLIO (O00), TO eCcTb y4ypexxaeHnsa ¢ ogHUM
NN HECKONIbKUMIN NinuamMmn obuwecTBo, NpmM KOTOPOM YCTaBHbIN KanuTan A4eNnTCcsa Ha
onpeneneHHble 00N, N pa3Mep UX YCTaHOBJIEH B y4YpeanTesibHbIX JOKYMEeHTaX. 340ecCb
Ba>XHO OTMETUTb, YTO Y4aCTHUKN 3TOro obuiecTBa He 0OTBeYatloT No ero obsa3aTenLCTBam
N He HecyT ybbITKOB, CBSI3aHHbIX C AesATesIbHOCTbo obuecTBa. Y1CN0 YY4aCTHUKOB - He
bonee 50 yenosek. OO0 MoxxeT 6bITb 06pa3oBaHO OAHUM JINLIOM.



2) ObLwecTBO C AOMOJIHUTENbHOW OTBEeTCTBEeHHOCTbIO (O[10) - 3TO 0bLecTBo,
yypexxageHHoe C OAHUM UM HECKOJIbKUMW L aMun, NP KOTOPOM YCTaBHbIA KanuTan
rnoaesieH Ha A0AN, YCTAHOBJIEHHbIE YYpPeaANUTENbHbIMU AOKYMEHTAaMN pa3Mepos.
Y4yacTHUKK 3TOro obuiecTBa ognHaKoBO HecyT cybcnanapHyto oTBETCTBEHHOCTb MO ero
obs3aTenbcTBaM CBOMM MMYLLECTBOM.

3) AKUMOHEpPHbIM 00LLEeCcTBOM ABNAETCA obbeAHEeHNe KannTaaos, NPY KOTOPOM
yCTaBHbIN KanuTaa pa3fesieH Ha onpeaeneHHoe KOJIMYeCTBO OQUHAKOBbIX AoJ1en, a
Ka)XAbI U3 HNX Bblpa)kaeTcs LUeHHon Bymaron, KoTopas Ha3blBaeTCAa akumen. NMosatomy
OOJIKHbI 6bITb 0ANMHAKOBOWN HOMUHANIbHON CTOMMOCTbIO. AKLMOHepPLI (0bnagaTenn akumn)
He oTBeYaloT No obsA3aTenbCcTBaM obLecTBa, HO OHUM HECYT PUCK YObITKOB,
Bblpa>KaloLWMNCA B yTpaTax CTOMMOCTU NPpUHaANeXaLlmMx UM akLni.

AKLMOHEepPHOe 00LWecTBO pacCYMTaHO Ha KPynHoe nNpeanpuHUMaTenbCTBO U, Kak
rnpasnJo, HE NCNOJIb3YyeTCAa MeNKUMN KOMMNaHUAMN. KONmM4ecTBO y4aCTHUKOB
HeorpaHn4yeHHo. [lesaTenbHOCTb Taknx obuecTs perynnpyetcs HopMmamm FK PO n @3
«06 aKLMOHEepHbIX obLecTBax».[9]

AKLMOHEepHble obllecTBa UMeloT ABa BUaa:
- OTKPbLITOro TMNa;
- 3aKpPbITOro TUMNA.

4) YHUTapHble NpeanpuaTus - 3To KOMMepYeckne opraHnu3aunm, KOTopble He HaeseHbl
npaBoM COBCTBEHHOCTM Ha 3aKpenJieHHoe 3a HUMU COBCTBEHHMKOM MMYLLLECTBO. BaXkHo,
4YTO YHUTApPHbIE NPEANPUATUSA YUYPEXAATCH TONIbKO PO, cybbekTamu PO nnu
MYHULMNANbHbIMW 06pa30BaHNSAMM, KOTOPbIE NPU3HATCSA COBCTBEHHMKAMMU
3aKpPEenJJIeHHOr o 3a YHUTAPHbIMU NPeanpuaTUAMN NMYLLIECTBA.

Mpu 3TOM BUAE KOMMEPYECKO opraHmn3aumnm cobCTBEHHNK MMEeT NpaBo Co34aBaThb,
NIMKBUANPOBATbL NpeanpusTmne, Nosyy4yaTb YacTb NPUbLIIN NpeanpusaTus, onpeaenaTb U
Ha3Ha4yaTb OpraHbl ynpaBaeHUs NpeanpusaTna U ycTaHaBAMBaTb LENM NpeanpuaTus.

5) Mpon3BoACTBEHHbIN KoornepaTuB (apTenb) - 3To 4obpoBonbHOE 06beanHEHNE
rpaX<ziaH no NPUHLMNY Y1eHCTBa C Lie/Ibio COBMECTHOW AeATeNbHOCTWN, OCHOBAHHOM Ha
NX INYHOM TPYLO0BOM Yy4aCTUN U 06 beAUHEHUN €ro YeHaMn UMYLLLECTBEHHbIX MaeBblX
B3HOCOB. Y1CJI0 YJIEHOB - HE MeHee NATW.

Ka>kablih 4ieH apTenu umeeT oaunH ronoc. Mpubbisib 1 NMyLWLECTBO AESINTCA MEXAY HUMU
B 3aBMCMMOCTW OT TPYAOBOro yyacTus. YneHbl 3TOro obbeanHeHnsa HecyT cybcnanapHyto



OTBETCTBEHHOCTb MO A0JIraM KoonepaTuBa. BbiCLLMM opraHoM KoonepaTuBa CYUTaeTCA
obuwee cobpaHne 4neHoB, a OpraHOM TeKyLLEero ynpasJeHus - npeacenaTtesnb Uan
npasJieHmne.

B 'K PO conep>xnutca ncHepnoiBaloWwmnm nepevyeHb opraHn3aunoHHO-NMpPaBoBbIX (hopM
KOMMeEpPYeCKMX IPUONYeCcKnx nnL, no3ToMy Kakme-nnbo apyrme popmMbl KOMMeEpPYeCKnX
opraHm3aumm CyLecTBoBaTb HE MOryT.

HekoMmMep4yeckne opraHmsaumm MOryT CyuLeCTBOBaTb B OpraHn3auMOHHO-NPaBOBbIX
dopMax, KoTopsble npenycmoTpeHbl B K PO 1 B MHbIX pefepasibHbIX 3aKOHaX. Tak,
3aKoHoaaTenbCcTBO PP BblAENnAeT cneayowme popMbl HEKOMMEPYECKNUX OpraHu3auunn,
KaK:

1) MoTpebuTtenbCcKkMin KoonepaTms - 3TO 0OPOBOILHOE 0bbeaUHEHME FpaXKaaH n
lopNanNYecKnx anL Ha OCHOBE YJ1eHCTBA, CO34aHHOe A8 YAO0B/eTBOPEHUS
MaTepuasibHbIX U UHbIX MOTPEBHOCTEN y4aCTHUKOB, KOTOPOE OCYLLLECTBAAETCS
nocpencTBsoM obbegnHEHNSA ero YieHaMm NMyLLLECTBEHHbIX NaeBbliX B3HOCOB.

2) ®oHOOM Ha3bIBAaeTCSA HEKOMMEpPYECKas opraHmn3auuns, He MMeLlas YJeHCTBa,
yuypexxaeHHas rpakaaHaMn nan lpuanyeckuMin amuamm, Ha ocHoBe 106pPOBOJIbHbIX
NMYLLLECTBEHHbIX B3HOCOB. ®OHJ CO3AaeTCs AN AOCTUXKEHUS Lienel CoLnaabHoro,
6/1aroTBOPUTENBLHOI O, KYJIbTYPHOr0, 06pa3oBaTeIbHOro XapakTepa.

3) Y4ypexxaeHue - 3To opraHusaums, obpasoBaHHas coOCTBEHHUKOM A9 OCYLLEeCTBIeHUs
YyrMpPaB/I€HYECKNX, COLIMANIbHO-KYJIbTYPHbIX NN NHbIX PYHKLUIA HEKOMMEPYECKoro
XapakKTepa, KoTopas GUHAHCUPYETCA UM NOJIHOCTLIO UM YaCTUYHO.

4) ObwecTBeHHbIE U penurnosHbie obbvegnHeHns (opraHmsaumm) - 3To 4obpoBoOsbHbLIE
obbeonHeHnsa rpa>kaaH, C Lesblo YOOBETBOPEHUSA OYXOBHbIX NN UHbIX
HeMaTepuasbHbIX NOTpebHOCTER.

5) ObbeanHeHUAMU pUuanYecKnx nuy, (accounaumm n Co3bl) Ha3bIBalOTCA
HEKOMMepYeCcKMne opraHmsaumm, KoTopble Co30atoTCa PUaNYecKumMm nmuamm gng
KOOpAWHALUNN NX AeATENbHOCTU. 34eCb BaXXKHO OTMETUTb, YTO KOMMepYeckune un
HEeKOMMepYeCcKne opraHmsaynm He MOryT BMecTe gpyr ¢ Agpyrom obpa3oBbiBaTb
accoumaunm Uan cor3bl.

Cnepyet BblAe/INTb TaKylD CaMOCTOATENIbHYIO Pa3HOBUAHOCTb accoumaLlmm Kak TOProeo-
npomsbliwneHHan nanata (TMM). TN asnsetca 4obpoBosbHbIM 06beaNHEHNEM
KOMMeEpPYECKNX opraHu3saumm n HOMBMUAyasabHbIX NnpeanpuHuMaTenen Ha Hadanax



YJ1IEHCTBA, KOTOPbIE CO30al0TCA MM 014 CoOoencTBuS pPa3BnTnd npenonpuHnMMaTesibCTBa,
ocyLluecTBJ1IeHNA B3aMMOOenCcTBuUS rlpe,unpleMMaTenelh, a TakK>XXe OJid npegcrtaBineHnsa n
3alllnNTbl X NHTEPEeCOB.

MomMumo N'K P® B NHbIX 3aKOHaX npefnycMaTpmBaeTCAa BO3MOXKHOCTb CO34aHNA TaKUX
OPULANYECKNX NNL, KaK:

a) HEKOMMepYeCcKMe NapTHEPCTBA N aBTOHOMHbIE HEKOMMEPYECKNE OpraHmn3aunu;
6) TOProBoO-NPOMbILLJIEHHbIE NaNaThbl;

B) TOBapHbie BUpXxu;

r) ToBapuLlecTBa COOCTBEHHUKOB XXWUJbA.

BosblLLOe KONIMYEeCTBO HEKOMMEPYECKUX OpraHm3aLnii, Kak KOMMep4eckne opraHmsaunmy,
ABNAOT cobom Koprnopaunm, KOTopblie MOCTPOEHbI Ha Havaslax YieHcTBa. Ho cpean
HEKOMMEPYECKNX OpraHn3auni 3a4acTyo BCTPEYaloTCS lopnanyeckme nmua, Kotopbie He
ABNAOTCA KopnopaunaMn. K HAM OTHOCATCA (hOHAbI, Pa3/InyHbIe YYPEXOEHNS 1
ABTOHOMHbIE HEKOMMEpPYECKNe opraHmsaunm.

HekomMMep4yeckoe nNapTHEpPCTBO - 3TO obbeanHeHne rpaxxgaH n opnanvyeckmnx nnu,
OCHOBAHHOE Ha YNeHCTBe 0bbegNHEHNS U CO34aHHOE UMW ANS COAENCTBUS CBOUMU
YJZ1eHaMn B OOCTUXEHUNN HEKOMMepP4YeCKNX LLlenen C NoMoLbto I'IpeD,I'IpVIHVIMaTeJ'IbCKOIZ
neAaATesibHOCTN.

ABTOHOMHAs HEKOMMepYecKkas opraHu3aums - 3To opraHu3aLuns, He MMeloLlas YJeHCTBa
opraHusauus n co3gaHHas Ha 6a3e UMyLLLeCTBEHHbIX B3HOCOB yypeauTenen
(yH4aCTHUKOB) ANs OKa3aHUA Pa3INYHbIX YCAYr U sBstolLasca cObCTBEHHNUKOM CBOEro
NMyLLeCTBa.

ToBapHas bupxxa - 3To o6beanHeHne npeanpuHMMaTenen, OCHOBaHHOE Ha HaYasnax
Y/leHCTBa, KOTOpPOE CO34aHO0 UMW AN OpraHu3aummn crneunasnbHbiX Ny6ANYHbIX TOPros.,
CBSI3aHHbIX C NpofaKeun onpeaeneHHbIX TOBapOB.

Cnepyet caenaTb BbIBOL O TOM, HYTO pa3inynga Mexny KOMMepyYeCckKumm v
HeKOMMepPYECKNMUN ropnanvyeCckKnMmm JnuaMm 3akKJar0o4atloTCcAa B cJiegyrouem:

- FTABHOW LIeNIbI0 KOMMEPYECKMX OpraHn3auni aBnseTcsa nssnedvyeHne npubsiim, B To
BPeEMS KaK HEKOMMEpYeCKMe opraHm3aumm MoryT 3aHMMaTbCs NpeanpuHUMaTebCKON
[EeATeNIbHOCTbIO TO/IbKO MOTOMY, 4TO 3TO CJ/IY)XUT AOCTMXKEHUIO Lenen, Ana OCTUXKEHNS



KOTOPbIX OHN 1 OblIn CO3aaHbl;

- NpnbbISIb B KOMMEPYECKNX OpraHm3aumsax 4enmTca Mexay ux ydacTHMKaMu, a npubbiib
B HEKOMMEPYECKMX OpraHn3aumsax HanpaBiieHa Ha OOCTMXKEHME Lenen, Ans KOTOopbIX
OHW 1 BbIN CO3OaHbl;

- KOMMepYeckune opraHmsaunm xapaktepmsyrTcsa obuien npaBocnocobHOCTLIO, a
HEKOMMEpPYECKME OpraHm3aunm - cneymanbHom;

- KOMMepYeckune opraHmsaLmm co3gatoTcs Wb B popMe X03NCTBEHHbIX TOBapULLLECTB
1 obLecTB, rocyfapCTBEHHbLIX U MyHULUMNANbHbIX YHUTAPHbIX NPEeAnpuUaTUN, a
HEeKoOMMepYyecKme opraHmsaumm co3fatoTca B popMax, KoTopble npenycMmoTpeHbl B F'K PO
N OPYrux 3aKOHax.

3aKJo4YeHue

PaccMOTpeB 1 M3y4MB NOAPOOHO MHCTUTYT IOPUANYECKOrO NLA, CieqyeT OTMETUTb, YTO
OH BXOOMWT B YMC/I0 OCHOBHbIX MHCTUTYTOB B POCCUIACKOM FpakaaHCKOM rnpase. MHCTUTyT
IOPUANYECKOro N1La onpeaenseTcs Kak COBOKYMHOCTb (MoACUCTEMA) HOPM, KOTopble
yCTaHaB/NBAOT NPaBOCMNOCOOHOCTb IOPUANYECKOro MLA N CNOCODbLI ee OCyLLEeCTBIIEHUS,
nopsiaok obpasoBaHUs, peopraHn3aummn N TMKBUAALUMN IOPUANYECKUX TNL, @ TakKXe
onpenensitoT 0COBEHHOCTU NX OpraHN3aLMOHHO-NPaBOBbLIX OPM.

CyuiecTByeT obLias (yHMBepcanbHas) U cneunanbHas NPaBoCNOCOOHOCTb PUANYECKOTr0
nmua. OBLWLUM NPUHLIMMNOM, XapaKTEePHbIM OJ1S BCEX OpUANYECKUX UL, ABNAeTCA
cneumnanbHas NPaBocnocobHOCTb. A yHUBEpCasbHaA NPAaBOCMNOCOOHOCTbL NMOHUMAETCs Kak
NCKOYeHMe 13 obllero npaesuia N PyHKLNUOHMPYET TOJIbKO KacaTeSIbHO KOMMep4YeCcKunx
HEerocyaoapCTBEHHbIX LPUANYECKNX NUL,.

Ta cuctemMa LOPUANYECKUX 1L, YTO CYLLECTBYEeT B COBpeMeHHOM rnpaBe PO, obycnosneHa
nepexoaHbIM XapaKTePOM COBPEMEHHON OTE€YEeCTBEHHOW SKOHOMUKM - OT
LLeHTPaIM30BaHHO YNpPaB/geMoro nogxona K pblIHoO4YHO-opraHusaunHHoMy noaxoay. Mo
3TOWN NMPUYNHE B TaKOW CUCTEME COXPAHSATCH B NJIAHOBOM XO3SNCTBE NPENMYLLLIECTBEHHO
B YHUTAPHbIX MPON3BOACTBEHHbLIX MPEeAnpuUATUNaX, a TakXe B 60NbLLOM KOIMYecTBe
apyrux (HeEKoOMMepYeCcKnx) opraHn3laumnsax - HecobCTBeHHMKaX (YYpexaeHunsx),
MPU3HaHWe KOTOPbLIX PUANYECKUMN TNLAMUN HE XapPaKTEPHO A1 TPaANLMOHHOIO
pbIHOYHOIrO o6opoTa. BMecTe € HUMKM CoBepPLUEHCTBYIOTCSA Cy6beKTbl, aKLMOHEPHbIE U



MHble XO38NCTBEHHbIe 0bLecTBa U TOoBapumLiecTBa 1 NMpm 3TOM 3aHUMalOT
rocnoacTteytloLlee MeCcToO.

3aKoHOo4aTeNbCTBO PO B rpa>kgaHCKOM npase 4esinT BCe lopuanyeckue numua, no
XapaKTepy 0edTesIbHOCTU, Ha KOMMeEpPpYeCKne N HEKOMMep4eCKNeE.

(NMaBHOW LENb0 KOMMEPYECKNX OpraHnu3aunin aBnsaeTcsa n3snedyeHme npmbbiin nx ceoen
neaTeNbHOCTU. HEKOMMEPYECKNUMM OpraHn3aumMaMm CHUTaKTCA noTpebntensckme
KoonepaTuBbl, 06LWLECTBEHHbIE N PENNTNO3HbIE 0ObeANHEHUS, YHPEXAEHUSA, PA3/INYHbIE
doHAabl N Apyrue Bnabl OPUANYECKMX INL, KOTOpble NpeaycMaTpuUBaEeT 3aKOH,
HanpuMep, TOProBo-NpoOMbILLIEHHAA NanaTa, HEKOMMepYeCcKoe NapTHEPCTBO.

A Mo KpUTEpUIO HaNNYMs NpaB yypeaunTenen (Y4aCcTHMKOB) Ha UMYLLLECTBO, Fpa)kgaHCKoe
3aKOHO4ATeNbCTBO Ae/IUT IopuanYeckme Nnua Ha TPU OCHOBHbIE Fpynnbl.

K nepBon rpyrnne OTHOCATCSA opuanveckme nmua-cobcTBeHHUKN. Bo BTopyto rpynny
BXOAAT lOpUANYECKNEe nmua - HeCoO6CTBEHHUKN. A K TPETbEN rpynne 3akoHodaTeslb
OTHEC IPUANYECKNX NNL-COBCTBEHHUKOB, Ha NMMYLLLECTBO KOTOPbIX UX y4peanTenu
(y4aCTHUMKKM) HE COXPaHSAT HU 0683aTeNbCTBEHHbIX, HX BELLHbIX NpaB.

Takum obpa3om, cnegyeT OTMETUTb TOT (PaKT, YHTO 3aKOHOAATENIbCTBO PO OTHOCUTENBHO
CO34aHNA LLPUANYECKNX SNL, OCHOBbLIBAETCHA Ha €AUHbIX N 0BLMX NPpUHLUMNaX.
paXkgaHCKMM Kogekc PO onpenennn eguHblie 49 BCEX BUOOB OPUANYECKUX UL
cnocobbl 0bpa3zoBaHMsa LPNONYECKMUX NNL, U YCTAHOBWI 3aKpPbIThIN NMepeyeHb
KOMMepYeCcKnx opraHnsaunn. 1 Takonm noaxon AaeT BO3MOXXHOCTb U3bexxaTb MyTaHULb
B Bonpoce 06 obpa3oBaHUN IOPUANYHECKUX NNLL.
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Cxema 1. loHATUE M NPU3HAKU IOPUANYECKOro simua



[MoHaTHE U NPU3HAKK OPUAKYECKOTO NKUla

OpH3HAETCs OPrafisaums, KOTopasd UMeeT B cOOCTBEHHOCTH,
XO3THCTREHHOM Be/ICHHH HIM ONICPATHBHOM YIIpaBIeHAW 000-
cOONMEHHOE HMYLIECTBO H OTBETALT M0 CBOHM 0043aTeILCTBAM

ITHM UMYLIECTBOM, MOKET OT CBOET0 UMEHH NPUOOPETATL W
OCYLIECTRIS T UMYIIECTREHHBIE U JIMUHbIE HEUMY1IE CTBEHILLE

IIlJEI.RH,, HECTH UGFIEEI.HHUL'-'I'H, ET-I'I'I-. HCTHOM W OTRBCTHHRKOM B CVIC.

HOpuangecknM Jaumonm

FOpumMYeckne Ui JIOTKHE HMETh CAMOCTOATETRHBIH
DamaHe B/ cMETY

— l.-_——='

N
A (R

IMPU3HAKHW HOPHIHUYECKOI'O .THIA

OPTAHUZAUWOHHOE EHHCTBO
<  BHYTPCHHAA CTPYKTYPA OpPraHH3a1lHH;
< HAIMYNEC OPTaHOB YNIPaBICHNS,
p HallMHHE YUPEIUTCILHBIX JOKYMEHTOR

HMYINECTBEHHAA ObOCOBL/IEHHOCTD
Hannyue uMmyuiccrea:
% Ha lIpaBc coOCTBCHHOCTH,
4 TpaBe XO3IUCTBCHHOIO BLJICHNY,
% 1pdBC OLCPATHBHOIO YIPAB/ICHHA.
O0a3arcIbHBEIN yUeT UMYIICCTRA Ha CAMOCTOATCILHOM DanaHce nubo
110 CMeTe

CAMOCTOSTEJIBHASA TPAKIAHCKO-ITPABOBASI
OTBETCTBEHHOCTH
BosmoskHocTE 00panieHus KpeiHTOPAMH B3BICKAHIIE Ha HMYIIIECTRO

HOPHIWYECKOro JTHa, a He ero yupeIUTeleH {YY4acTHUKOB)

BBICTVYILIEHUE B I'PAXKIAHCKOM OBOPOTE
H CYJIEBHBIX OPTAHAX OT CROETO UMMEHH
Hamiuue cpelcTs HHAWBHAVATHIAUWNA HOPHIHYECKOTO THIIA, MPOU3BO-
AHMBIX ITM TOBApPOB, OKA3LIBAEMBIX YVCIIYT:
< HAUMEHOBAHUE (QUPMEHHOC HAHMEHOBAHNE);
< TOBAPHEIH 3HAK (3HAK 0OCITYRKHUBAHUN ),
< KOMMepUecKoe 0003HaUeHne;
< HAWMCHOBAHHUC MCCTa MPOUCXOKICHUA TOBAPOB
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